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he Supreme Court’s recent decision 
i Gannett v. De Pasquale permits pre- 
ial hearings to be closed to the public 
id press when the defense claims pub- 
dty could be damaging and the prose- 
iition offers no objections. 
IS.LW. 4902, July 2, 1979) Lawyers, 
gal scholars, and members of the press 
i some instances vehemently have at- 
icked the decision as an affront to the 
elief that public confidence in the rule 
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of law depends upon the public’s right to 


know about the courts and the courts’ 


operations 


Interestingly, justices on both 


“Are prosecutors and Judges 


Gannett decision 


giving away the courthouse 


accurate picture 


courts and criminal 


when they engage in plea 


operate. In his concurring 


bargaining? In the D.C. 


importance 


Superior Court, the answer 


information 


is emphatically ‘no. 


t ft 


about the operation of the criminal 


tice system.” Similarly 


mun, dissenting from the majority 


echoes the same proposition 


major impediment to an informed 


stating, “publicity is essential to the 


That impediment 


preservation of public confidence 


been the lack of aggregate 


rule of law and in the operations 


operations 


courts 


i y 


this kind of overal picture, the press 


The publicity given to the case 


tended to focus on individual cases 


sharp focus 


episodes 


courthouse 


whether these cases are typical 


and the workings of the criminal 


real behavior of the courts The 


system. Many of the statements heard 


succession 


media seem to assume 


courthouse 


Gannett no obstacles prevented 


synthesizing these 


























the public from discovering how the legal 


rounded picture of what really 


confidence 


happening. As a result, many myths 


badly misplaced, in fact, we 


have developed in such areas 









dltiontd to Hilnk that [>lea bargaining Is 
the most common business of the 






must 

beyond 
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of the two most 


criminal court*. It I* not. Actually, most polio- may be properly 


felony arrests are either refused prosecu 


tlon or dismissed without plea, or trial 


reason, since It is recorded by the 


i • i ui u in 

recorded reasons When an assistant prosecutor takes th 


prosecutor but concerns polkt* j*»rfor 


felony case mortality 


mance, there Is strong circumstantial 


police fallur 


admlnl»fraUv« action to MftiM ot -litmiM dcr»c« of It* validity. A small proportion 


sufficient 


a typical, “humdrum’ ‘ felony, there Is 

little dramatic content to arouse 


very 


press Interest, but these routine, un* 
dramatic 


of the arresting officers (lj> percent) 
account for more than half of the arrests 


during the year that result In convictions, 


administrative decisions and almost a third of the officers who 


cumulatively describe a large part of the 
rule of criminal law. 


make arrests account for no convictions. 


There is also a general misunderstand 


Successful officers systematically art' 


more likely to recover physical evl 


cases fhat-are dropped, bail reform and | n g of why most felony arrests are dence in their cases, which. 


repeat offenders 


dropped. One popular answer Is the ex 


In turn, 


Irrespective of what Gannett means elusionary rule. The general public be 


dramatically enhances the probability of 


conviction, Further, they find citizen wii 


for public access to the details of indi- lieves that the Supreme Court has tied nesses who persist in their willingness 


viduaJ cases in the future, it seems ob* the hands of the police through an ob 


vious that the press and the public will sessive concern with technicalities. Liw 


Cooperate 


police, who In most cities do not Includ 


need to have access to aggregate data yers view it as the doctrine by which the quality of arrests as a factor 
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data presumably pose none of the prob* h n the course of violating the Fourth performance, the data on the outcome*. 


lems of damaging the rights of de- Amendment right of the accused to be 


court 


fendants. At the same time, the aggre* secure against unlawful search arid 


gate data may be far more important seizure, is declared Inadmissable in 


l>olic 


than data about one individual ca.se to court. Vet, the exclusionary rule ac- 


management. As these kinds of data 
become more routinely available 


the public’s ability to monitor its court counts for less than 2 percent of the through the computerization of court 
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and prosecution institutions, to influence * felony case dismissals In the District and and prosecution records it seems In 


their behavior, and to maintain confi* in many other Jurisdictions that use evitable 


dence in the rule of law. 


PROMIS. 


A recent series of empirical studies of 


Recently Senator Edward Kennedy 


become 


the District of Columbia Superior Court asked the General Accounting Office to formance. Anri 


evaluation of (>ollce 




serves to illustrate the point that the pub* take an inventory of the exclusionary 


independent 


lie has lacked an accurate picture of the rule problem In a sample of federal fiefdoms of the criminal Justice corn 


operations of the courts, even prior to courts across the country to assist the 


Gannett. The studies, which will be high* Senate Judiciary Committee, which he system 


working 


lighted In this article, were financed by chairs, in determining whether remedial The other leading reason cited in 


the U.S. Law Enforcement Assistance legislation was needed. GAO found the PROMIS for the heavy case attrition in 


Administration (LEAA) and conducted problem to be much less consequential 


victims 


by the Institute for Law and Social Re* than supposed, similarly affecting only 


search (INSLAW). Data for the studies about 2 percent of the felony cases. 


nesses, such as failure to appear In court 
on schedule or loss of interest in testify* 


came from the computerized case files 

of the U.S. Attorney s Office, D.C. 


Thus, according to press accounts, Ken* 


riedy decided against the need for new 


ing Re'^archers conducted household 

interviews with almost 1.000 victims and 


Superior Court Division, The computer legislation on the basts of the GAO statu- witnesses Involved in D.C. Superior 


system, known as PROMIS, contains tical evidence 


concluded 


data on approximately 150,000 cases One asks then why so much public witnesses who appeared uncooperative 


processed during the past eight and one* and scholarly debate persists about the to the courts simply had not been notified 
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ialf years. With LEAA assistance, about exclusionary rule when It appears to be or else did not understand where arid 


150 other cities throughout the United of so little consequence in the overall when they were supposed 


states are following the District’s lead by operation of the felony courts. The 


retailing PROMIS. 


they 


probable answer Is that we have had no addresses and telephone numbers 


Cate 


composite picture of the operations of frequently wrong because Insufficient 


the courts. Consequently, when an im* care was exerted by poll 


Most felony cases dropped” was the porta nt case against a serious offender accurate Information at the crime 


page headline across the top 


xw Angeles Times on April 


is aborted because of the exclusionary On 
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also underscores one of the Important lem In context 


rule, one has no way of putting the prob- 


notified never received adequate 



provided by 


explanations from prosecution and 


PROMIS data indicate that one of the officials of what was expect 


Los Angeles County, two most commonly recorded reasons Other witnesses expressed fear 


for felony case mortality Is police failure pnsal, and they complained that polic 


to collect sufficient evidence. A lawful 
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front of the accused. Based In part on 
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5 assistance programs to 
offices and courts The D.C. 
t Felice Department pro- 
gaining film for officers on how 
witness data correctly and on 
__ oid adding to the victims' fear 
J^phsal Similarly, the U.S. Attorney's 
ftcently established its own victm- 
assistance unit The American 
p^ v ^coation heJd national hearings in 
Washington, D C, this spring on the 
problem of witness intimidation, and the 
data frorfrthc D C. Superior Court again 
served as a primary catalyst for concern. 
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Plea Bargaining 

The notion that arrests normally end 
in guilty pleas is not the only common 
misperception about plea bargaining. 
Another has to do with leniency in the 
courts. Are prosecutors and judges 
giving away the courthouse when they 
engage in plea bargaining? In the D.C. 
Superior Court, the answer is em- 
phatically “no" For most of the high 
volume serious crime, defendants who 
plea bargain generally receive the same 
sentences as are given to similarly 
situated defendants found guilty at trial 
of the most serious charge. Since prose- 
cutors obtain the same results without 
encountering the risk of acquittal at trial, 
plea bargaining can be viewed as a more 
effective tool of crime control than going 




trial 


less expensiv 


A separate INSLAW study in another 
city found that tnais consume about four 
times as much prosecutor time as pleas 
How is it then that the extensive public 
debate on plea bargaining could be 


The 


unsupporteo 


formed opinions and recommended 
policies based on reactions to individual, 
dramatic cases We have no: had the 
kind of quantitative data on the daily 
operations of the court needed to put 
our personal recollections of individual 
cases into context. 


Career Criminals 

Quantitative data, how*ever, do not 
always contradict the perceptions of the 
public. For example, many people 
accuse the courts of operating a revolv- 
ing door for habitual offenders. There 
seems to be a solid basis for this view. 
A small proportion of the persons ar- 
rested (7 percent) account for a very 
large proportion of the cases (24 per- 
nt) brought to the D.C. Superior Court 
ch was arrested on at least four 
te occasions in a period of less 
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than five years and there is no statistical 

evidence that prosecutors devoted any I 4 'The press has tended to 

extra effort to the cases of the 7 percent focus on individual cases or 


based on the disproportionately senous 
effect these few offenders had on the 
crime problem. 

The statistical documentation of this 
problem produced results. LEA A estab- 
lished its Career Criminal Program to 
assist local prosecutors' offices in assign- 
ing special cadres of experienced law 


episodes irlthout any 
knowledge of whether these 
cases are typical of the real 
behavior of the courts/* 


case already awaiting cnal are rearrested 
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vers and investigators to give intensive for a new crime. Statistical analys 
preparation to cases that involve the the PR0M1S data 
most serious repeat offenders. The U.S | dimensions of this problem and, in so 

Attorney's Office established both felony 
and misdemeanor Career Criminal Pro- I of two members 

grams, and devoted extra pretrial investi- Committ 
gative and prosecutive time to the cases Bayh. According to the data, about 


doing, have aroused the public attention 


of the most serious, habitual offenders. 

Pretrial Releaae and Ball 

Bail provides another example of how* 
statistical data can help galvanize atten- 
tion to a problem long perceived by the 
public. Press accounts frequently docu- 
ment the fact that defendants with one 
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r ROM is and the Study ot PROM IS 


the eonseque 


consideration of ...eeoa.ivc case management 
designs. About the time PROM IS was being prepared fo 
DAtllTE began operation. Yet no cl ton was mat V V • , 

whether it might provide a better Prototype to. . 

l-ROMIS. Such a study nttght have led to 


DAUTQ introducing^ 'logistical support information Instead .hi 

UAU * 1 mwMiiC Tmntl.'r PrrYH'i'l lUlmtn 


forced 


years 


;To V ofVe PROMIS adopters. Although our study would lead us 
;K that the PROM.S Transfer Project conunuc to £ 


prototype 


prospect that major changes of a desirable nature will be 


Bed . 

benefits 
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resources and opportunity costs, rht cost is very h,(h indeed. 


INDUCED DIFFUSION 


IN 


A GENERAL CONTEXT 


Consistent with a growing literature from a sai tciy ol substantisi 


observed 


potential benefits because 


difficulties that arise during their implementation. Such a finding is 
no longer surprising and perhaps is of little general interest. At 
several points, however, observations that should be of general 
interest were made concerning the importance of not excluding 







consideration of implementation questions in tr 
tivc processes. Three observations about the s 
mentation of innovations arc worth noting here. 








First, the process by which local public agencies select innovations 
is likely to involve social inefficiency when the choice set consists ol 

innovations requiring implementation efforts of extended duration, 

high cost, and uncertain outcome. The benefits of desirable innova- 
tions may be forgone if reliance is placed solely on local financial 
sources because of the difficulty local public agencies face in secur- 
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court personnel, U S. Sena 


nvik# crim a high*riik v^oturf 
MaryUad through the sharing of 

•tata and local criminal inlonna* 
tion. The state, the courts, and 
Montgomery, Prince George's and 
Baltimore counties have integrated 
their systems to make the criminal 

records from each available to the 
others. • \ 

Governor Harry Hughep signed 
the agreements last spring for feed- 
ing criminal history information 
into a common system. The system 
tracks arrests, cases, defendants, 
witnesses and other parties 
through the events in the criminal 
justice process. It also records the 
reasons for such discretionary ac- 
tions as arrest rejections, case post- 
ponements and final dispositions. 
Accordingly, the Information 



helps 

• Track criminals and c riminal 



• Produce analysis and *p«*»iil 
reports on criminal events; * 

• Reduce paperwork; 

• Provide improved information 
on defendants from the time of 

arrest to the tups of final disposi- 
tion; and 

• Accumulate statistical data for 
case m a n agement and analysis. 

Oae crucial factor in thi 
achievement is cooperation within 
and among government agencies. 
For example, some of the people 
involved are the state's attorneys. 


tors and congressmen, and 
■tate legislative subcommittees. 

Another critical factor is a soft- 
ware package called PROMIS, the 
acronym for Proeecutor's Manage- 
ment Information System. De- 
veloped by IW6LAW, Inc., 
Washington, D.C.j it is designed to: 
• Improve case tracking and re- 
poriing. It monitors case progress 
from intake to disposition, includ- 
ing case aging between processing 
steps and the status of individual 
cases. Reports can detail case load 
by activity during specified periods, 
by assigned attorney, by case type 
and by outcome. 
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Provide better witnes 
agement. All witness contacts 



. the county executives, the county recorded, and witness inquiries 
councils, the chiefs of police, the . be answered immediately 
directors of corrections, the sheriffs . case information displayed 
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terminal screens. Subpoenas 

notifying witnesses to appear and 

witness thank you" or disposition 

letters can be produced automati- 
cally. » 

• Help support decisions. Aggre- • 
gate data on what is happening in 

office can support management 
decision-making. The chief pros- 
ecutor can monitor adherence to 
policy through reports on reasons 
for discretionary actions, evaluate 
the effectiveness of units within 
the office through disposition re- 
ports, and make efficient use, of 
•tafT resources by reviewing case 
status 'and assignment lists. 

• Increase office productivity. . 
Data storage and retrieval capabi- 
lities reduce manual filing and 
related space and equipment re- 
quirements, while increasing acces- 
sibility of information on cases and . 
defendants. Automatic form- 
production eliminates much repeti- * 
tive typing. The office can handle 

an increased case load with ex- . 
isting staff. 

Russell E| Hamill, Jr., Montgom- 
ery County's assistant chief admin- 
istrative qfficer, anticipates that 
the Montgomery County PROMIS 
system’s booking and jail manage- 
ment components will be added 
late in 1983. With the local sys- 
tems fully operational, he observed, 
Maryland will then have a compre- 
hensive criminal justice informa- 
tion system. Hamill said he be- 
lieves it will help create an en- 
vironment that is unprofitable, un- 
attractive and unhealthy for crim- 


inals and will help bring into real- 
ity the goal of swift and certain 
justice. 

Andrew L. Sonner, state’s attor- 
ney, expects that the system will 

provide decision support informa- 
tion such as: 

• What is the public cost of 
going to trial? 

• What kinds of evidence does it 
take to win certain kinds of esses? 

• When is it probable that the 

criminal will get a non-jail disposi- 
tion? 





Intergovernmental cooperation 

and electronic technology together 
are helping to increase the effec- 
tiveness of Maryland’s criminal 
justice system. Hamill says the 
new system will reinforce the idea 

that crime does not pay in Mary- 
land. 
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The Impact of Criminal Justice Projrfim Initiatives 
on Data Requirements and Information Policy 

Draft Transcript 
S peaker: James Q. Wi lson^— 

TTnaTTVcv i s i o n s: 1/3/83 

When I speak on information [>olicy and the criminal Justice system to an 
academic audience, it is understood from the beginning, I think, that the first 
concern of that audience, and therefore presumably my first concern, ought to be 
the relationship between information policy and civil liberties — that is, the impact 



on civil liberties of improving, computerizing, or making more comprehensive 
criminal justice information systems. I do not wish to deny for a moment that this 
issue is real, but it is not the one about which I plan to speak. I ignore it, not 
because I am indifferent to the question, but because in my experience, as a 
practical matter, the threat of information systems to civil liberties, except in 
certain specialized instances, is remote. It is remote because the problem of 
information-gathering in the criminal justice system is to get people to gather any 
information at all. If the amount of time that has been spent arguing over whether 
the FBI should operate its computer connecting state information systems had been 
devoted to inducing all members of the criminal justice system who have a need for 


the information to gather and use that information in an orderly manner, we might 

# 


in 


fact have a criminal justice information system and therefore I might now be 


speaking about its implications for civil liberties. 


I do not wish to deny that there have been real 


gains in the area 


of 


information systems since the 1960's. There have been important improvements on 
crime reports, victim surveys, offender-based transaction systems, and methods for 


prosecutors to obtain real-time information about cases they are 



. Though 
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in the order in which the arrest was received. Then with the advent of the career 

criminal program, we saw the cases being lined up for prosecution in terms of the 
seriousness of the offense so that armed robbers took priority over shoplifters. 


Then, because technology was making better information available through such 
techniques ns PROM1S, the prosecutors began lining people up for prosecution on 
the basis not only of the seriousness of the offense and the strength of the 


evidence, but also on the basis of the prior felony record of the individual offender. 
Now prosecutors were putting at the head of the line serious offenders who had a 
serious rap sheet and against whom there was some reasonable evidence. All well 
and good. But the question arises, are these criteria really sufficient if we assume 
that the goal of the criminal justice system is promptly and effectively to dispose 
of the cases of serious career offenders? 

Research that has been done at Rand, at Carnegie-Mellon University, and at 

INSLAW suggests that present charge and prior felony convictions may not be good 
predictors of who is a high-rate offender on the street. There may be better 
criteria to use in deciding who to put at the head of this line waiting to be 
prosecuted, if your objective is to take the high-rate offenders off the street as 

early as possible. Among these better criteria (and there is substantial consensus 

% 

among various research groups) we find the following: (1) age; (2) age at first 

offense the younger at which a person began his criminal career, the greater the 


likelihood he 


was to be a high-rate offender; (3) drug use, 


especially heroin 


combined with other drugs; (4) prior arrest record; (5) employment record. In a 
moment Til talk about some of the problems that arise in trying to devise and use 
improved criteria. Let me now only suggest that if we want to match information 


sys ems with the announced desire of the criminal justice system to serve the 
objective of getting the career criminal off the street as quickly as possible, then 










